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KeyCiteL: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on WestlawL. Use KeyCite to
check citations for form, parallel references, prior and later history, and
comprehensive citator information, including citations to other decisions
and secondary materials.

I. INTRODUCTION

§ 20:1 System components

Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107

A “System,” as used in a system agreement, typically
consists of the vendor's proprietary software, along with
third-party software and third-party hardware. In addition,
interfaces are usually required to enable communication be-
tween the components of the system and between the system
and external disparate computer applications within a user's
environment.

§ 20:2 Turnkey agreement

Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107
Lindey on Entertainment, Publishing and the Arts 3d ss;19:50,

19:65
Quittmeyer, Ridley, and Matuszeski, Computer Software Agree-

ments §§ 14:2, 14:3, 14:9 (3d ed.)

System agreements are often referred to as “turnkey
agreements.” This is because, after the vendor installs the
system, the user should only have to “turn the key” to use
the system in its business environment.

Users favor system agreements, as users can acquire an
integrated solution by entering into an agreement with just
one vendor, as opposed to acquiring products from vendors
under a number of separate agreements. In addition, system
agreements provide users with the perception that the bulk
of the obligations and risks are placed on the vendor.

Vendors also favor system agreements as the vendor's ap-
plication may be best marketed as “the” solution, as opposed
to only a part thereof. However, as vendors usually do not
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own all parts of a system, vendors should attempt to shift
some of the risks and responsibilities to the user.

§ 20:3 Certain considerations
Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107
Lindey on Entertainment, Publishing and the Arts 3d § 19:65

System agreements contain a number of considerations
not otherwise encountered in a software license agreement.1

Many of these considerations address the contractual as-
sumption of risk, as between the user and vendor, of third-
party system components. Three such areas are 1) accep-
tance testing; 2) post-acceptance performance warranty; and
3) indemni�cation.

II. KEY CONSIDERATIONS

§ 20:4 Acceptance testing
Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107
Lindey on Entertainment, Publishing and the Arts 3d § 19:50

As a system is typically composed of not just the vendor's
proprietary components, a user should strongly consider test-
ing the entire system against adequate acceptance testing
criteria. As a vendor may not have the ability to correct er-
rors or defects within third-party system components,
vendors should attempt to limit such acceptance testing to
the vendor's proprietary system components. Should this not
be acceptable to the user, a vendor could consider including
the entire system as part of acceptance testing; provided the
vendor has contractual commitments from third-party
licensors/manufacturers to correct any errors and defects. In
that event, a vendor should consider limiting the testing
criteria for third-party system components to the descrip-
tions contained within the third-party licensor's/
manufacturer's then-published documentation.

[Section 20:3]
1See, generally, §§ 18:1 et seq.
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§ 20:5 System performance warranty
Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107
Lindey on Entertainment, Publishing and the Arts 3d §§ 19:50,

19:65

A user should consider requiring that the vendor repre-
sent and warrant the postacceptance functional performance
of not only the vendor's proprietary system components, but
also all third-party system components. Users should also
consider extending the postacceptance functional perfor-
mance warranty period for as long as the user elects to
receive system support services from the vendor. Vendors
should resist such a warranty, as the vendor may not have
the ability to correct third-party system component errors or
defects. Further, vendors should also resist such a warranty
as third-party licensors/manufacturers typically will not
provide an evergreen performance warranty under its
reseller agreement with a vendor.

In addition, as all system components will likely need to
operate together to meet a user's business needs, a user
should, at a minimum, consider requiring that the vendor
represent and warrant that all system components are
compatible. However, as a third-party manufacturer of
system hardware components may, for example, upgrade or
change operating systems, vendors should resist such a rep-
resentation and warranty as the vendor may have no control
over the manner and timing of any such upgrade or change.

§ 20:6 Indemni�cation
Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107
Lindey on Entertainment, Publishing and the Arts 3d § 19:50

As a third-party intellectual property infringement suit
may be brought based on any system component, users
should attempt to obtain indemni�cation coverage for all
system components. Conversely, as a vendor may have no
control over the development and/or manufacturing of third-
party system components, vendors should attempt to limit
its indemni�cation obligations to the vendor's proprietary
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system components. In the event the vendor will not extend
indemni�cation coverage to nonvendor proprietary system
components, a user should make sure to include a good title
warranty for third-party system hardware components and a
right to sublicense warranty for third-party software system
components.

§ 20:7 Other considerations

Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107
Lindey on Entertainment, Publishing and the Arts 3d § 19:50

In addition to the foregoing, there are a number of ad-
ditional considerations and issues inherent in system
agreements. These include, but are not limited to, 1)
hardware ownership; 2) sublicensing terms; and 3) system
response time. The annotated system agreement attached as
an appendix to this chapter addresses many of the consider-
ations and issues, along with strategies to mitigate associ-
ated risks.

§ 20:8 Annotated system agreement

Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107

The following annotated system agreement has been
drafted from a user's perspective and annotated with both
users and vendors as intended readers. The annotated
system agreement is not intended to be used without obtain-
ing independent legal advice.

§ 20:9 [Sample Annotated] System Acquisition
Agreement

Research References
West's Key Number Digest, Copyrights and Intellectual Property

”107

This System Acquisition Agreement (“Agreement”) is
entered into by and between —————, with o�ces at
—————, —————, ————— (hereinafter, “User”) and
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—————, with o�ces at —————, —————, ————— (here-
inafter, “Vendor”).

NOW, THEREFORE, in consideration of the foregoing and
the mutual covenants, promises and agreements contained
herein, the parties hereto hereby agree as follows:

1. De�nitions.
a. “Deliverables” shall mean the deliverables (excluding

all System components) to be created or provided by
Vendor as part of Technical Services.1

b. “E�ective Date” shall mean the date of the last party's
execution of this Agreement.

c. “Hardware” shall mean the hardware components sup-
plied by Vendor to User under this Agreement, as
described in Exhibit A, including any replacements,
enhancements, modi�cations, updates, releases, ver-
sions and upgrades of the foregoing.2

d. “RFP” shall mean the document entitled “————— ———”
and dated ———, including Vendor's responses contained
therein and/or thereto, which document is incorporated

[Section 20:9]
1This agreement has been drafted to cover an engagement where the

vendor will be providing consulting services (beyond standard installation/
implementation services) to the user after the user's acceptance of the
System. Please note, in the event successful completion of such consulting
services is tied to a user's willingness to accept the system, users should
include the performance and completion of such consulting services as
part of the vendor's preacceptance testing obligations and users should
also include all functional output relating to such consulting services as
part of the user's system acceptance testing criteria. In the event any
consulting services are to be provided after a user's acceptance of the
system and such consulting services are tied to a user's perceived “value”
of the system, users should (at a minimum) include such consulting ser-
vices as a part of the agreement. This agreement has been drafted to af-
fect such a result. From a vendor's perspective, such incorporation should
be strongly resisted as a failure to perform consulting services could en-
able the user to terminate the agreement and obtain remedies under the
agreement. With that in mind, vendors should separate the acquisition of
the “system” from the performance of consulting services.

2Users should be sure to include replacements, enhancements,
modi�cations, etc., within the hardware de�nition. As a result, such
replacements, etc., would be deemed “hardware” under the agreement and
subject to its terms (e.g., warranty; title).
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into this Agreement by this reference and deemed a
part of this Agreement.3

e. “Software” shall mean the Vendor's application software
and other Vendor software programs licensed by Vendor
to User under this Agreement, as described in Exhibit
A, including all Upgrades.4

f. “Statement of Work” shall mean a document executed
by Vendor and User setting forth the Technical Services
to be provided by Vendor under this Agreement, and
which speci�cally references this Agreement.5

g. “System” shall mean the Software, Hardware, Third
Party Software, and related documentation or any indi-
vidual component thereof.6

h. “Technical Services” shall mean the consulting services

3In the event the user has a Response for Proposal (or other similar
document) (“RFP”) containing the vendor's representations as to the abil-
ity of the system to conform to the user's requested performance criteria,
the user should either attach such document to the agreement or, at a
minimum, incorporate such document into the Agreement. Vendors should
resist attaching/incorporating the RFP into the Agreement, as the RFP
could contain “marketing” or other “pu�ng.” In the event the RFP must
be attached and/or incorporated, the Vendor should carefully review the
RFP and should only attach and/or incorporate the RFP “functionality sec-
tions.”

4Users should be sure to include any and all major and minor
upgrades, updates, modi�cations, �xes, versions, releases and enhance-
ments (collectively, “Upgrades”) of the originally licensed software within
the de�nition of software. By doing so, the warranty (e.g., right to license),
indemni�cation and other provisions applicable to the originally licensed
software would apply to such upgrades. See also “Upgrade” de�nition
within subpart j. On the other hand, vendors should attempt to exclude
versions and/or releases of the software which amount to a “new product”
from the software and particularly, from the “Upgrade” de�nition. Such
“new product de�nition” could be drafted as follows:

New Modules shall mean substantial collections of new functionality which are
designed to support a well-de�ned function and which are separately priced or
marketed by the Vendor.

5See De�nitions Section 1.a.
6As the user is acquiring a system and not just the vendor's own ap-

plications, the user should include a system de�nition within the agree-
ment. Thereafter, the de�ned term system may be used throughout the
agreement to protect the user's business and legal interests. In the event
the vendor is truly providing a “system,” such a de�nition should not be
problematic for the vendor. However, as discussed later in the agreement,
vendor should attempt to limit its contractual responsibilities relative to
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to be provided by Vendor under this Agreement as more
fully described within Statement(s) of Work.7

i. “Third Party Software” shall mean the operating
software and other software programs designated as
third party software on Exhibit A, including any
enhancements, modi�cations, �xes, updates, releases,
versions and upgrades of the foregoing.8

j. “Upgrades” shall mean any and all major and minor
upgrades, updates, modi�cations, �xes, versions, re-
leases and enhancements of and/or to the Software,
which shall include changes to the left and to the right
of decimal points (e.g., 3.0 to 3.1; 3.0 to 4.0; 3.0.1 to
3.0.2; 3.0.1.1 to 3.0.1.2).9

2. Implementation Plan, Delivery, and Risk of Loss.
Within ——— (—) days after Vendor and User execute this
Agreement, Vendor and User shall complete a mutually
agreed-upon implementation plan and such implementation
plan shall be incorporated herein by this reference and
deemed a part of this Agreement.10 Vendor shall deliver the
Hardware, Software, and Third Party Software to the site(s)

non-vendor system components and should be sure to attempt to limit the
user's remedies (and the vendor's liability) for non-conformances due to
non-vendor system components.

7See Exhibit H as an example.
8Users should be sure to include enhancements, modi�cations, etc.,

within the third-party software de�nition. As a result, such enhance-
ments, etc., would be deemed “Third Party Software” under the agreement
and subject to its terms (e.g., warranty).

9See De�nitions Section, subpart e.
10In the best of all worlds, both the vendor and user would complete

the implementation plan prior to agreement execution. However, often the
speci�cs of such a plan can only be determined post-execution. Nonethe-
less, in the event there are known speci�c dates and/or other milestones
for which the project must adhere to, users should include such within the
agreement prior to execution. This will protect the user in the event the
user and vendor may later disagree as to such dates and/or milestones.
Further, in the event the “scope” of the implementation is also known, it
is important to also include such “scope” as part of the agreement prior to
execution. From the user's perspective, this is particularly important in
the event the vendor has quoted a “�xed fee” for performance of
implementation tasks. On the other hand, vendors should initially resist
incorporating the implementation plan, especially if the bulk of the
implementation tasks are to be performed by the vendor. In the event the
implementation plan is incorporated into the agreement, vendors should
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designated by User in Exhibit B by the delivery date(s) set
forth in Exhibit B. Vendor hereby acknowledges that time is
of the essence in meeting such delivery date(s).11 Vendor
shall also deliver any written materials regarding the
Hardware, Software, and Third Party Software that the
manufacturer, Vendor, and applicable third parties supply
with such Hardware, Software, and Third Party Software in
the regular course of business. All shipments shall be made
F.O.B. Destination.
3. Site Preparation and Installation.
Vendor shall provide speci�cations for each site set forth in
Exhibit B. Upon User's request, Vendor shall examine such
sites before creating the speci�cations. User, with advice
from Vendor, will prepare the spaces in which the System

include language within the agreement that the vendor will not be liable
for delays in the vendor's performance if such delays are caused by events
beyond the vendor's reasonable control. Such language could be inserted
within a force majeure provision (which, by its nature, is usually buried
within the “General Provisions” section at the end of an agreement). Please
note, if the implementation plan is not incorporated into the agreement,
both the user and vendor may not have any contractual recourse in the
event the other party fails to perform its implementation responsibilities.
See Northrop Grumman Information Technology, Inc. v. U.S., 535 F.3d
1339, 1344-1345 (Fed. Cir. 2008) (“the incorporating contract must use
language that is express and clear, so as to leave no ambiguity about the
identity of the document being referenced, nor any reasonable doubt about
the fact that the referenced document is being incorporated into the
contract. . . . [However,] a requirement that contract language be explicit
or otherwise clear and precise does not amount to a rule that contracting
parties must use a rote phrase or a formalistic template to e�ect an
incorporation by reference.”) See also Dobyns v. U.S., 91 Fed. Cl. 412,
419-420 (2010) (Broad contract clause obligation upheld without requiring
express “incorporation by reference” language or other express details in
upholding a compliance obligation to a clause whereby a defendant “agrees
that it will comply with all laws regarding or otherwise a�ecting [Mr.
Dobyns'] employment by the Agency.”)

11Failure to meet a “time is of the essence” contract clause may be
held a material breach. See Edwards v. Symbolic Intern., Inc., 2011 WL
379171 *1 (9th Cir. 2011); and Johnson v. Alexander, 63 Cal. App. 3d 806,
813, 134 Cal. Rptr. 101 (2d Dist. 1976) (“Delay in performance is a mate-
rial failure only if [t]ime is of the essence, i.e. if prompt performance is, by
express language of the contract or by its very nature, a vital matter”)
citation omitted. Further, if delivery date(s) are to be set forth in the
agreement, vendors should also include language within the agreement
that the vendor will not be liable for delays in the vendor's performance if
such delays are caused by events beyond the vendor's reasonable control.
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will be installed in accordance with Vendor's speci�cations
for operating conditions such as environment, power, and
cabling. After preparation of a installation site, Vendor shall,
prior to the date(s) for initial delivery of the System under
Exhibit B, inspect the prepared installation site and shall
notify User in writing of any detected de�ciencies in the way
the installation site fails to meet Vendor's speci�cations.
Vendor will endeavor to provide a thorough inspection,
however, notwithstanding such inspection, Vendor will not
be liable for damages, costs, or delays caused by User's fail-
ure to adequately prepare the site in accordance with
Vendor's speci�cations and advice. Upon User's receipt of
the Hardware, Software, and Third Party Software from
Vendor, Vendor shall install the Hardware, Software, and
Third Party Software for the installation fee set forth in Ex-
hibit A.
4. Software.

a. License. Vendor grants to User a paid-up, nonexclusive,
perpetual, and nontransferable (except as otherwise
provided in Miscellaneous section, subpart C (Assign-
ment)) license to install and use each component of the
Software and related documentation at the sites set
forth in Exhibit B and to use the Software and related
documentation only for User's internal business pur-
poses, subject to the provisions of this Agreement.12

Vendor also grants to User a nonexclusive and non-
transferable sublicense to use each component of the

12Users should be certain to carefully review its license rights under
the agreement. In the event the user will be using the system for nonuser
entities (e.g., a�liates) or the user will need nonuser entities to execute
and use the system, the user should be sure to include language granting
for such use rights. In addition, the user should consider obtaining the
right to transfer the system to user-site(s) beyond those initially set forth
in Exhibit B. Such transfer could be made upon prior written notice to the
vendor and should be at no cost to the user (except for any implementa-
tion services, etc., which are performed by the vendor at the request of the
user). If such a transfer is acceptable to the vendor, the vendor should
include language setting forth that it will not be liable for any damages,
etc., in the event such site(s) fail to meet the environmental speci�cations
or a system nonconformance results due to causes not attributable to the
vendor. Lastly, depending on where the new site may be located and how
support services are priced, the vendor should consider obtaining the right
to increase “support service fees” in order to o�set any additional costs at-
tributable to the new location.
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Third Party Software and related documentation at the
sites set forth in Exhibit B and to use the Third Party
Software and related documentation only for User's
internal purposes only, subject to the terms and condi-
tions of the third party license agreements attached
hereto as Exhibit C.13

b. Copies. User shall have the right, at no additional cost,
to make copies of the Software14 and, to the extent
permitted under Exhibit C, the Third Party Software,
to satisfy User's internal requirements, provided User
reproduces any copyright or other proprietary notice
provided thereon. User shall have the right, at no ad-
ditional cost, to make copies of all documentation as
necessary to satisfy User's internal requirements.15 No
other copies of the Software, Third Party Software, and
documentation shall be made without the prior written
consent of Vendor.

c. Title. Title to the Software and Third Party Software
shall at all times remain vested exclusively in Vendor
or applicable third parties. User will not claim any copy-
right or other proprietary right to any part of the
Software and Third Party Software.

5. Hardware.
Title and ownership of each individual component of
Hardware shall pass to User individually as payment is
made for each individual Hardware component. Until such
title and ownership vests in User, Vendor shall retain a
valid, perfectible security interest in such Hardware
components. Notwithstanding the foregoing, Vendor shall
not have the rights of a secured creditor, including, but not

13Although it is appropriate to limit a user's third-party software use
rights to those rights to which the vendor can only convey, users should
be sure to review all third-party license agreements for acceptability.

14Vendors should consider limiting the number of copies the user may
make of the software.

15As users may need the ability to copy the documentation in order to
use the system, users should attempt to include such right within the
agreement. In the event the vendor wants to charge for individual copies
of the documentation, the vendor should limit the number of copies which
the user may use to the number provided by the vendor. Thereafter, the
vendor could include language covering the cost of additional copies
provided by the vendor.
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limited to, the right to repossess or disable the Hardware,
under this Agreement.16

6. System Acceptance Testing.17

User shall test the System in accordance with the following
testing provisions:

a. Installation Testing. Upon successful completion of all
tasks set forth in the implementation plan which are a
prerequisite to the commencement of installation test-
ing, including, but not limited to, installation of the
System (including all components thereof) at the sites

16A transaction involving the licensing of software may be considered
a transaction in goods within Article 2 of the Uniform Commercial Code
(UCC). For case law supporting the position that a transaction involving
the licensing of software is governed by Article 2 of the Uniform
Commercial Code, see Micro Data Base Systems, Inc. v. Dharma Systems,
Inc., 148 F.3d 649, 46 U.S.P.Q.2d 1922, 35 U.C.C. Rep. Serv. 2d 747 (7th
Cir. 1998) (citing Comshare, Inc. v. U.S., 27 F.3d 1142, 94-2 U.S. Tax Cas.
(CCH) P 50318, 74 A.F.T.R.2d 94-5027, 1994 FED App. 0229P (6th Cir.
1994) and Advent Systems Ltd. v. Unisys Corp., 925 F.2d 670, 13 U.C.C.
Rep. Serv. 2d 669 (3d Cir. 1991)). However, Article 9 of the UCC conveys
additional rights to entities holding a “perfectible security interest” (e.g.,
the right to “repossess” without breaching the peace; the right to disable
the secured collateral without removal). Consequently, users should
expressly exclude such rights from the agreement.

17This section (System Acceptance Testing) is drafted very favorably
for the user. Not only must the system successfully complete installation,
test, and production environment testing in order for acceptance to occur,
all non-conformances must be corrected by the vendor within a �nite pe-
riod of time and at no cost to the user. Consequently, vendors should have
a number of issues with this section. Vendors should consider whether an
acceptance-testing provision could preclude the vendor from recognizing
some or all anticipated revenue prior to the user having accepted the
system (under the System Acceptance Testing Section 6). In the event the
user will not forego acceptance testing, vendors could assert that any
system “discount” provided to the user was conditioned on the vendor's
ability to recognize revenue in the present calendar quarter. In addition,
vendors should also make it clear that the user would have contractual
protection under the “performance warranty” provision(s) within the
agreement. However, if the user will not forego acceptance testing and the
vendor is willing to allow for (or partially concede on) acceptance testing,
the vendor should attempt to limit acceptance testing to the vendor's
software; as opposed to the entire system. Should this not be acceptable,
the vendor could include the entire system as part of testing, but limit the
testing criteria for the third-party software and hardware to the descrip-
tions contained within the third-party licensor's/manufacturer's then-
published documentation.
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set forth in Exhibit B, User shall have ten (10) days to
test the System to ensure that the System conforms to
the descriptions, standards, speci�cations, and criteria
set forth in Exhibit F (“Installation Criteria”). In the
event User does not notify Vendor of any nonconfor-
mance within said ten (10) day period, the System will
be deemed to have successfully passed installation
testing. In the event User noti�es Vendor that the
System failed to perform in accordance with the Instal-
lation Criteria within said ten (10) day period, Vendor
shall have ten (10) days from receipt of such notice to
submit all corrections at no cost to User. Upon expira-
tion of said ten (10) day period or upon Vendor certify-
ing in writing to User that all nonconformances have
been corrected, whichever is earlier, User shall have
ten (10) days to test the System (“Retesting Period”). In
the event User does not notify Vendor of any nonconfor-
mance within the Re-testing Period, the System will be
deemed to have successfully passed installation testing.
In the event User noti�es Vendor that the System failed
to perform in accordance with the Installation Criteria
within the Retesting Period, User shall have the right
to: (i) terminate this Agreement upon written notice to
Vendor, and Vendor shall promptly refund to User all
sums paid to Vendor under this Agreement; or (ii)
extend to Vendor additional ten (10) day cure periods,
and subsequent Retesting Period(s), as speci�ed above.18

User's election of “(ii)” above shall not preclude User
from electing “(i)” above in the event Vendor fails to
correct all nonconformances. The refund set forth in
this Section shall not bar User from pursuing other
legal and/or equitable remedies; subject to the terms of
Limitation of Liability Section of this Agreement. In ad-

18This provision has been a�ectionately referred to as the “involun-
tary servitude” provision; as the vendor is contractually obligated to
continue to correct all non-conformances (at no cost to the user) until the
user elects its right to terminate. As termination is sometimes not an op-
tion for users, such a provision would assist the user in obtaining a
functional system. Although vendors do not want the user to terminate
the agreement for failure to achieve acceptance, vendors should be sure to
avoid such a provision. In addition, vendors should exclude nonconfor-
mance issues arising from the user's failure to meet the vendor's
environmental speci�cations or arising from causes beyond the reasonable
control of the vendor.
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dition, in the event User terminates this Agreement
pursuant to this Section, Vendor shall be responsible
for any and all costs incurred in deinstalling the
System, removing the System from User's premises,
and in transporting the System back to Vendor.

b. Test Environment Testing. Upon successful completion
of all tasks set forth in the implementation plan which
are a prerequisite to the commencement of test environ-
ment testing, including, but not limited to, successful
completion of installation testing under Section above
and successful installation of the System (including all
components thereof) in User's test environment, User
shall have thirty (30) days to test the System to ensure
that the System conforms to the descriptions, stan-
dards, speci�cations, and criteria set forth in Exhibit G,
the RFI, the warranties within this Agreement, and the
documentation which is hereby incorporated herein by
this reference (“Acceptance Criteria”). In the event User
does not notify Vendor of any nonconformance within
said thirty (30) day period, the System will be deemed
to have successfully passed test environment testing. In
the event User noti�es Vendor that the System failed to
perform in accordance with the Acceptance Criteria
within said thirty (30) day period, Vendor shall have
thirty (30) days from receipt of such notice to submit all
corrections at no cost to User. Upon expiration of said
thirty (30) day period or upon Vendor certifying in writ-
ing to User that all nonconformances have been cor-
rected, whichever is earlier, User shall have the then-
remaining testing period, or �fteen (15) days, whichever
is longer, to test the System (“Retesting Period”). In the
event User does not notify Vendor of any nonconfor-
mance within the Retesting Period, the System will be
deemed to have successfully passed test environment
testing. In the event User noti�es Vendor that the
System failed to perform in accordance with the Accep-
tance Criteria within the Retesting Period, User shall
have the right to: (i) terminate this Agreement upon
written notice to Vendor, and Vendor shall promptly
refund to User all sums paid to Vendor under this
Agreement; or (ii) extend to Vendor additional thirty
(30) day cure periods, and subsequent Retesting
Period(s), as speci�ed above. User's election of “(ii)”
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above shall not preclude User from electing “(i)” above
in the event Vendor fails to correct all nonconformances.
The refund set forth in this Section shall not bar User
from pursuing other legal and/or equitable remedies;
subject to the terms of Limitation of Liability Section of
this Agreement. In addition, in the event User termi-
nates this Agreement pursuant to this Section, Vendor
shall be responsible for any and all costs incurred in
deinstalling the System, removing the System from
User's premises, and in transporting the System back
to Vendor.

c. Production Environment Testing. Upon successful
completion of all tasks set forth in the implementation
plan which are a prerequisite to the commencement of
production environment testing, including, but not
limited to, successful completion of test environment
testing under Section 6.b. above and successful installa-
tion of the System (including all components thereof) in
User's production environment, User shall have thirty
(30) days to test the System to ensure that the System
conforms to the Acceptance Criteria. In the event User
does not notify Vendor of any nonconformance within
said thirty (30) day period, User shall be deemed to
have accepted the System. In the event User noti�es
Vendor that the System failed to perform in accordance
with the Acceptance Criteria within said thirty (30) day
period, Vendor shall have thirty (30) days from receipt
of such notice to submit all corrections at no cost to
User. Upon expiration of said thirty (30) day period or
upon Vendor certifying in writing to User that all
nonconformances have been corrected, whichever is
earlier, User shall have the then-remaining testing pe-
riod, or �fteen (15) days, whichever is longer, to test the
System (“Retesting Period”). In the event User does not
notify Vendor of any nonconformance within the Retest-
ing Period, User shall be deemed to have accepted the
System. In the event User noti�es Vendor that the
System failed to perform in accordance with the Accep-
tance Criteria within the Retesting Period, User shall
have the right to: (i) terminate this Agreement upon
written notice to Vendor, and Vendor shall promptly
refund to User all sums paid to Vendor under this
Agreement; or (ii) extend to Vendor additional thirty
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(30) day cure periods, and subsequent Retesting Peri-
od(s), as speci�ed above. User's election of “(ii)” above
shall not preclude User from electing “(i)” above in the
event Vendor fails to correct all nonconformances. The
refund set forth in this Section shall not bar User from
pursuing other legal and/or equitable remedies; subject
to the terms of Limitation of Liability Section of this
Agreement. In addition, in the event User terminates
this Agreement pursuant to this Section, Vendor shall
be responsible for any and all costs incurred in deinstall-
ing the System, removing the System from User's
premises, and in transporting the System back to
Vendor.

7. Payment Terms.
a. System Acquisition. Vendor shall invoice User for the

System purchase price, license/sublicense fees, and all
other amounts set forth on Exhibit A in accordance with
the payment schedule set forth in Exhibit D. User shall
pay each invoice within thirty (30) days after User's
receipt of such invoice.

b. Taxes. User will be responsible for any sales, use, or
other taxes, if any, levied with respect to this Agree-
ment, other than taxes imposed on or measured by
Vendor's net income.19

c. Out-of-Pocket Expenses. User shall reimburse Vendor
for all reasonable and actual out-of-pocket expenses
incurred by Vendor in connection with the performance
of Vendor's obligations under this Agreement, provided
such expenses are pre-approved by User. Such expenses
shall be invoiced once per month and shall be payable
within thirty (30) days after User's receipt of invoice.
Travel time between a Vendor's place of business and/or
residence to User's site shall be nonchargeable time.

d. No penalty and/or termination provision contained
within this Agreement shall apply if User withholds
payment because a good faith dispute exists regarding

19In the event the user is tax exempt, the user should also exclude
taxes from which it is exempt (e.g., “. . . other than taxes imposed on or
measured by vendor's net income and taxes from which user is exempt.”).
In the event the vendor is to remit taxes owed by the user to taxing
authorities, user should include a provision making it clear that, between
the user and the vendor, the vendor has such obligation.
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a material duty, obligation or term contained in this
Agreement. In the event an invoice is disputed, Vendor
shall, at User's option, continue to perform fully while
said dispute is being resolved.20

8. Warranties.
a. Vendor warrants that:

i. for a period of one (1) year after User's acceptance of
the System pursuant to Section 6.c., and thereafter,
provided User is receiving support services from Ven-
dor,21 the System22 shall operate in accordance with
the Acceptance Criteria (excluding any post-
acceptance alterations or modi�cations to the docu-

20This provision is favorable to users as it allows the user to withhold
payment due to a dispute without the vendor having the right to terminate
the agreement, charge late fees on such sums, or discontinue the perfor-
mance of its obligations under the agreement. Although some vendors
may agree to forego the ability to terminate the agreement and to charge
late fees on unpaid disputed sums, vendors should insist on the right to
discontinue performance in the event of a dispute. Should this be accept-
able to the user, the user should attempt to limit the vendor's ability to
discontinue performance to the “task or task(s)” for which the vendor is
not being paid.

21This provision extends the performance warranty period as long as
the user is under support services. From a user's perspective, such is fair
as one of the principal reasons why a user pays for support services is for
the vendor to maintain the system in conformance with the agreement.
Vendors should consider whether such “extended” support could impact
its ability to recognize revenue. In the event such may preclude revenue
recognition or is otherwise unacceptable to the vendor, the vendor should
limit the performance warranty period to a set number of days (e.g., “90
days from (acceptance (or) delivery (or) installation”)). In the event the
vendor will not extend the performance warranty period beyond a set
number of days, there are a number of “work-arounds” available to users
which will lead to the same amount of warranty protection. See Scope of
System Support Services, subpart c.(iii) and subpart d.

22Vendors should consider only o�ering a performance warranty for
the vendor's software. In addition, vendors should also propose passing
through to the user the third-party software and hardware suppliers' war-
ranties. In the event the vendor is unable to do so under its third-party
agreements, the vendor could make the same third-party software and
hardware warranties as the suppliers made to the vendor. The following
language is proposed for such purpose:

To the extent that Vendor may do so under agreements with its Third Party
Software and Hardware suppliers, Vendor passes through to User the Third
Party Software and Hardware warranties set forth in Exhibit C. To the extent
that Vendor may not pass them through, Vendor makes to User the same
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mentation which degrade the functionality of the Sys-
tem);23

ii. the Deliverables will not materially degrade the
functionality or utility of the System;24

iii. each Update shall be compatible with and shall not
degrade the functionality or the utility of the Deliv-
erables;25

iv. User will receive good and clear title to the Hardware
being purchased hereunder, free and clear of all liens
and encumbrances;

v. the System will accurately accept, process and gener-
ate data that represents dates in any century or
combination of centuries before, during or after the
year 2000 (including calculating, comparing and
sequencing) from, into and between the twentieth
and twenty-�rst centuries so that, when such a date
is either processed, entered into, or is intended to be
generated as a result of the operation of the System,
the System will not: (a) fail or produce incorrect date
results or (b) cause any other programs or hardware
to fail or to generate errors;26

Third Party Software and Hardware warranties as the suppliers make to
Vendor and which are also set forth in Exhibit C.

23As mentioned, vendors should attempt to limit any performance
warranty provision to just the vendor's software. Consequently, vendors
should also attempt to limit the performance warranty criteria to the
vendor's standard documentation (e.g., user manuals).

24Although the term “Deliverables” is broadly de�ned, such term is
intended to cover development of a separate application which would be
used by the user in connection with its use of the system (or any replace-
ment system). With that in mind, this warranty provides the user with
some assurance that the deliverables will not materially impact the user's
use of the system or degrade the functionality of the system.

25To the extent the user's use of any deliverable may be dependent on
the interoperability with the software, this provision provides the user
with some assurance that future upgrades will not materially impact the
user's use of such deliverable.

26Although the new millennium arrived worldwide years ago, users
should still insist (if applicable) on including a Year 2000 warranty provi-
sion within agreements. Most (if not all) vendors will assert that a user's
Y2K concerns should not exist as we are well past the year 2000. However,
the passage of time will not, in and of itself, render a software application
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vi. the System does not contain any disabling code
(de�ned as computer code designed to interfere with
the normal operation of the System or User's hard-
ware or software) or any program routine, device or
other undisclosed feature, including but not limited
to, a time bomb, virus, software lock, drop-dead de-
vice, malicious logic, worm, trojan horse, or trap door
which is designed to delete, disable, deactivate,
interfere with, or otherwise harm the System or
User's hardware or software;

vii. the media on which the software and third-party
software are delivered will be free of defects in
materials and workmanship under normal use;

viii. the System will not violate or in any way infringe
on any patent, copyright, trademark, trade secret
or any proprietary or other right of a third party;27

ix. it has used its best e�orts to scan for viruses within
the System;28

x. Vendor shall not install or deliver to User any
software code that is ALPHA or BETA code, without
�rst notifying User in writing and receiving User's
prior written consent;

xi. the System and Vendor's performance of all services
hereunder will be in compliance with all applicable
laws and regulations; and

xii. it is the lawful owner of the Software and Third
Party Software or has all rights necessary for it to

able to correctly and accurately calculate dates among and between di�er-
ent centuries.

27Vendors should resist this warranty as a breach of such warranty
could provide the user with additional remedies beyond those set forth in
any intellectual property indemni�cation provision. As a fall-back, vendors
could agree to this warranty, but should limit the user's remedies for a
breach of such warranty to those set forth in the intellectual property
indemni�cation provision.

28Provided the vendor is capable of scanning all system components
prior to delivery, the vendor should propose modifying this warranty to
state that it used its “reasonable e�orts” or that it “scanned for viruses in
accordance with standard industry practices.”
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license the Software and Third Party Software to
User under the terms of this Agreement.29

b. If Vendor30 is noti�ed of a failure to conform to any of
the warranties set forth in this Agreement, Vendor shall
be entitled to a reasonable period of time, not to exceed

29See Warranties Section, subpart a.viii. In addition to the foregoing
warranties, users should consider whether a “response time” warranty is
appropriate. In the event such a warranty is desirable, users should take
care in de�ning what needs to occur within the agreed-to response time.
The following language is suggested for that purpose:

Response time is de�ned as the elapsed time between (a) the moment the
terminal operator pushes a function key (or the equivalent action with a point-
ing device) on the workstation and (b) the moment at which all meaningful
data has been displayed on the workstation and the workstation is capable of
initiating another transaction.

Conversely, vendors should attempt to narrowly de�ne the events
which need to occur within the agreed-to response time. The following
language is suggested for that purpose:

Response time is de�ned as the elapsed time between (a) the moment the
terminal operator pushes a function key (or the equivalent action with a point-
ing device) on the workstation and (b) the moment the �rst character is
displayed in response thereto (e.g., time between pressing the “Return” key for
a new screen and the beginning of the �rst line draw for the new screen).

In addition, as a number of external factors may impact a system's
response time, vendors should be sure to exclude such external factors
from the response time calculation.

30Vendors should resist much of the language within this Section 8.b,
and should instead propose to extend to the user “sole and exclusive” rem-
edies for breach of the warranties. With that in mind, vendors could
propose the following language in lieu of the language within this subpart
b.:

Except as otherwise expressly provided within the Indemni�cation Section of
this Agreement, as User's sole and exclusive remedy for any nonconformity
against any warranty set forth in this Agreement, and as Vendor's entire li-
ability, Vendor shall use commercially reasonable e�orts to correct or cure such
nonconformity. If Vendor has not corrected such nonconformity after it has had
a reasonable opportunity to do so, User shall have the right to terminate its
use of the nonconforming System component and Vendor shall refund the
amount paid by User for the nonconforming System component.

In addition, vendors should attempt to exclude the application of
such remedies from causes attributable to the user and/or third-party
products. The following language is proposed for that purpose:

These remedies do not apply to the extent a warranty nonconformance is caused
by any defect which results directly or indirectly from (a) User's alteration,
improper storage, handling, or maintenance of the System; (b) User's use of the
System in a manner not authorized by this Agreement; (c) the combination,
operation, or use of the System with products not provided by Vendor; or (d)
any cause external to the System not caused by Vendor.
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thirty (30) days, from the date of said noti�cation to
cure said failure at no cost to User. If Vendor does not
cure said failure within the foregoing period of time,
Vendor shall promptly continue to modify, repair, or
replace the System so as to provide User with a System
which conforms to warranty and, if Vendor is unsuc-
cessful after utilizing its reasonable best e�orts within
a reasonable time, User shall have the right to: (i)
terminate this Agreement and Vendor shall refund to
User (a) a pro rata portion of the support service fees
paid by User under this Agreement, based on the then-
remaining term for which such fees apply, and (b) a pro
rata portion of all other sums paid by User under this
Agreement (less amounts paid by User for Hardware
paid for and not returned by User) based on a ten (10)
year straight-line depreciation calculated from the date
of User's acceptance of the System pursuant to System
Acceptance Testing Section 6 above;31 or (ii) terminate
use of the nonconforming System component(s) and any
other System component(s) the utility or functionality
of which is materially a�ected or diminished due to the
nonconforming System component(s) and Vendor shall
refund to User (a) a pro rata portion of the support ser-
vices fees paid by User for such System component(s),
based on the then-remaining term for which such fees
apply, and (b) a pro rata portion of all other sums paid
by User under this Agreement for such System compo-
nent(s) based on a ten (10) year straight-line deprecia-
tion calculated from the date of User's acceptance of the
System pursuant to System Acceptance Testing Section
6 above.32

31In this Section 8.b., the user has two alternative remedies to select
from. The �rst is the remedy to terminate the agreement and receive a
refund of unused support services fees and a pro rata refund of all other
sums paid by the user under the agreement based on a ten (10) year (use-
ful life) straight-line calculated from the date of the user's acceptance of
the system. This should be a fair option from a user's perspective, as
implementation fees, training fees, etc., were expended with the expecta-
tion that the user would obtain utility from such services for the duration
of the system's anticipated usefulness.

32This provision allows the user an alternative remedy beyond
terminating the agreement. In some instances, the nonconforming system
components may be extracted from the system without rendering the
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9. Termination.
Either party may terminate this Agreement upon the default
of the other party. A party shall be deemed in default upon
the occurrence of the following:

a. Upon breach of any material obligation referred to in
this Agreement and the continuation of such breach for
a period of thirty (30) days, after the breaching party's
receipt of the nonbreaching party's written notice
thereof which shall specify the breach; or

b. Upon breach of any material obligation referred to in
this Agreement and the continuation of such breach for
any other applicable period of time otherwise set forth
in this Agreement, after the breaching party's receipt of
the nonbreaching party's written notice thereof which
shall specify the breach.

10. Termination Rights and Obligations
a. Vendor's Rights Upon Termination. Subject to Section

c. (Transition Period) below, upon termination of this
Agreement by Vendor due to a default by User, User
shall return to Vendor: (i) all Software and Third Party
Software, including all copies and related documenta-
tion, in its possession or control; and (ii) all Hardware
which is not paid for by User, all at User's sole cost and
expense. In addition, Vendor may demand that User
erase, delete, or otherwise destroy all copies of the
Software and Third Party Software.33

b. User's Rights Upon Termination. In the event this
Agreement terminates due to a default by Vendor prior
to User's acceptance of the System pursuant to System
Acceptance Testing Section 6 above, Vendor shall

system useless to the user. This provision would allow the user to make
such a determination. However, in the event the nonconforming system
component(s) are the “brain stem” or otherwise “important” for the user's
continued use of the system, the user would have available the right to
terminate the agreement pursuant to the immediately prior express rem-
edy.

33The user should consider whether it may need to retain one or more
copies of the system (e.g., software, related documentation) for regulatory
compliance, legal or other purposes. In addition, the user should consider
obtaining the right to retain archived copies of the system (e.g. software,
related documentation), as destroying or returning archived copies may be
very time consuming and di�cult depending on the number and location
of archived copies.
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promptly refund to User all sums paid to Vendor under
this Agreement. In the event this Agreement terminates
due to a default by Vendor after User's acceptance of
the System pursuant to System Acceptance Testing Sec-
tion, Vendor shall promptly refund to User: (a) a pro
rata portion of the support service fees paid by User
under this Agreement, based on the then-remaining
term for which such fee applies, and (b) a pro rata por-
tion of all other sums paid to Vendor under this Agree-
ment, less amounts paid by User for Hardware paid for
and not returned by User, based on a ten (10) year
straight-line depreciation calculated from the date User
ceases using the System under Section c. (Transition
Period) below. Vendor shall be responsible for all costs
incurred in deinstalling the System, removing the
System from User's premises, and in transporting the
System back to Vendor.34

c. Transition Period. In the event this Agreement termi-
nates for any reason, User's license and other rights
under this Agreement (including the terms and condi-
tions of this Agreement) shall continue for a period of
time determined by User, but not to exceed six (6)
months, without interruption to User (the “Transition
Period”). During the Transition Period, Vendor shall
provide User, upon User's written request, with all nec-
essary assistance to enable the orderly transition of
User's data and related services from Vendor to User or
User's designee within the Transition Period (“Transi-
tion Services”).35

d. The remedies set forth in this Agreement are in addi-

34Vendors should resist a blanket refund provision within the
termination section of the agreement, as any number of non-system re-
lated “material” breaches could give rise to a refund. Users should resist
deleting the refund provision, as it is much easier to prove “initial” dam-
ages if the agreement speci�es the same. However, in the event the vendor
will not agree to an express refund provision within this section, the user
could forego including such a provision, provided the user makes sure to
include language that the remedies set forth in the agreement are in addi-
tion to, and not in lieu of, any other legal and/or equitable remedies avail-
able to the user. See Termination Rights and Obligations Section, Section
10. above for sample language.

35The user should strongly consider whether the user will need to use
the system after termination of the agreement in order to enable the user
to migrate to a replacement system. In addition, if post-termination use is
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tion to and not in lieu of any legal and/or equitable
remedies available to Vendor or User; subject to the
provisions of Limitation of Liability Section of this
Agreement.

11. Training
Vendor shall provide the training services set forth in Ex-
hibit A for the training fees set forth in Exhibit A.
12. System Support Services Charges.36

Upon User's acceptance of the System pursuant to System
Acceptance Testing Section 6. Above, and for a period of one
(1) year thereafter, Vendor shall provide, at no charge to
User, the support services set forth in this Agreement.37

Thereafter, support services shall automatically renew for

desired, the user should also consider what, if any, services the user may
need from the vendor in order to enable the user to e�ectively migrate to
a replacement system. Further, in the event the user terminates the agree-
ment due to a default by the vendor, the user should consider insisting
that all services provided by the vendor to enable the user to e�ectively
migrate to a replacement system be provided at no cost to the user.

36Including the vendor's support service, obligations within the agree-
ment operate to protect the user's investment in the event the vendor fails
to perform such services. Conversely, vendors should seek to separate its
support obligations (and the user's remedies) from those otherwise
contained in the agreement. This may be done, for example, by executing
a separate support agreement. Please note, in the event the vendor's sup-
port obligations are not part of the agreement, the vendor's liability for
failure to perform such services will (most likely) be greatly limited under
the separate support agreement (e.g., limited to “repair or replacement”
and/or “to support fees paid”). From a user's perspective, this could prove
seriously inadequate, as a user could be left with a nonfunctional system
and inadequate remedies. To protect against such a result, the user should
insist on including the vendor's support obligations within the agreement.
Failing that, the user should attempt to have all performance warranties
continue as long as the user is receiving support from the vendor. See sec-
tion 8.a.(i). Lastly, if the vendor refuses to extend such warranties, users
should be sure to include language enabling the user to obtain the source
code to allow for internal support. See Source Code Section.

37This provision could operate to reduce costs to the user, as support
services would be provided free of charge for one (1) year after acceptance.
As support services fees are a revenue stream for vendors, vendors should
resist such a provision and insist on having support services fees com-
mence at a much earlier date (e.g., installation). In addition, as the vendor
has support obligations pertaining to the non-vendor components (which
the vendor may be reliant on third parties to perform), the vendor should
also determine when support fees would be charged by such third parties
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successive twelve (12) month periods (each a “Renewal
Term”), unless the User gives written notice to the Vendor of
its intention not to renew within thirty (30) days before the
expiration of the then-current term.38

a. User shall pay a fee for support services provided by
Vendor for each Renewal Term as described below.

The �rst Renewal Term's support services fee shall be as
set forth in Exhibit A.39 Thereafter, the Vendor may
increase the support services fee once per annum
provided such an increase does not exceed the percent-
age increase in the Consumer Price Index (CPI) during
the previous twelve (12) month period, or �ve percent
(5%) of the previous year's support services fee, which-
ever is less.40

(e.g., upon installation). In the event such third-party fees are to be
charged prior to the above one (1) year term, the vendor should insist that
support fees for all such components be payable upon the date third-party
fees commence.

38As users will typically be dependent on the vendor providing sup-
port services, users should resist allowing the vendor to terminate support
services without cause. This provision achieves that end as only the user
has the right to terminate support services, without cause, upon written
notice. Although some vendors may believe it will not in the near future
sunset a product, vendors should insist on having a without-cause
termination right as well. Should the vendor fail to agree to forego such a
right, the user should obtain a minimum support services term commit-
ment from the vendor. The following language is submitted for that
purpose:

Unless support services are earlier terminated under this Agreement, Vendor
will make available to User support services for a minimum of �ve (5) consecu-
tive twelve (12) month terms. Thereafter, Vendor may terminate support ser-
vices by providing written notice to User at least six (6) months in advance of
the end of any Renewal Term.

39Typically, the support services fee initially quoted by the vendor
will be based on the vendor's present year's support services fee. In this
agreement, such fee would be set forth in Exhibit A. In the event the user
can obtain the vendor's agreement to forego payment of support services
fees during the initial warranty period, the user runs a rather high prob-
ability of obtaining support services at an outdated fee once the initial
warranty period has expired. This could save the user a fair amount, espe-
cially if the vendor agrees to limit future-year increases based on prior-
year support fee amounts. Obviously, vendors should readjust the support
services fee prior to executing the agreement to avoid such a result.

40As a user may likely be dependent on the vendor to provide support
services, users should also attempt to cap support fee increases. Although
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13. System Support Services Coverage.
Vendor shall provide User with System support services
three hundred and sixty-�ve (365) days per year on a twenty-
four (24) hours a day, seven (7) days per week, basis.

14. Scope of System Support Services.
a. Telephone support. Vendor shall provide User with

telephone support, via a toll-free number, for informa-
tion and problem calls during the hours set forth above.
Vendor shall respond to all service calls within one (1)
hour in order to begin the process of resolving System
issues. Telephone support services shall include, but
are not limited to:

i. Receipt and logging of User requests for assistance;
ii. Response from, or dispatching of, service representa-

tives, and/or on-site visits to help diagnose and �x
System problems;

iii. Assistance in the ordinary use of the System; and
iv. Applications and software support coordination.

b. Upgrades. Vendor shall provide System �xes and all
Upgrades, at no additional cost to User.41

c. Services. In addition to the foregoing, as part of support

an annual cap increase may be acceptable, vendors should consider the
possibility of third-party support fees increases (which could, conceivably,
exceed the annual cap within the agreement). With that in mind, vendors
could propose to cap increases in its support services fees and allow for
any third-party support service fee increases to be passed onto the user.
The following language is proposed for that purpose:

Vendor may increase support services fees for the Third Party Software and
Hardware concurrent with increases assessed by the manufacturers or suppli-
ers of any support services for such components. Such increases shall equal the
percentage increases in support services a�ected by the manufacturers or
suppliers. Should a manufacturer or supplier decrease the price of support ser-
vices for such component(s), Vendor shall decrease the fees charged to User by
an equal percentage.

41As mentioned in De�nitions Section 1 above, users should be sure
to include any and all major and minor upgrades, updates, modi�cations,
enhancements, releases, and versions (Upgrades) of the originally licensed
software within the de�nition of “Software.” By doing so, the warranty
(e.g., right to license), indemni�cation, and other provisions applicable to
the originally licensed software would apply to such upgrades. In addition,
users could also include language requiring the vendor to provide all
“Upgrades” as part of the vendor's support services obligations. On the
other hand, vendors should attempt to exclude versions and/or releases of
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services, Vendor agrees, at a minimum, to: (i) support
and assist User in the use of the System and to maintain
the System to support all updated, new, replacement,
follow on, or next generation operating system versions
and releases, (ii) provide all labor, parts, and support
services necessary to keep the System in good working
order and free from defects in material and workman-
ship, (iii) provide all labor, parts, and support services
necessary to keep the System in conformance with the
warranties set forth in this Agreement,42 (iv) provide
User with on-site assistance to correct System errors
within two (2) hours after User's request for on-site as-
sistance, and (v) make available all Hardware replace-
ment parts for a period of no less than ten (10) years.

d. Support Services Warranty. Vendor warrants that: (i)
its employees, agents, and subcontractors providing
support services under this Agreement shall perform
such services in a professional and workmanlike man-
ner in accordance with standard industry practices and
shall be adequately experienced and trained before be-
ing assigned to perform such support services; and (ii)
it will provide support services in accordance with the
terms of this Agreement.43

e. Remote Access. User shall provide Vendor with remote
access to the System only when required by Vendor,
provided Vendor adheres to User's reasonable safety
and security guidelines.

f. Subcontracting Support Services. Vendor may subcon-
tract its support service obligations under this Agree-
ment upon User's prior written approval; provided

the software which amount to a “new product” from the “Upgrade” de�ni-
tion.

42As mentioned in Warranties Section, subpart a.i., in the event the
vendor will not extend the performance warranty period beyond a set
number of days, there are a number of “work-arounds” available to users
which lead to the same amount of warranty protection. This is one of the
work-arounds. As drafted, a breach of this warranty would be subject to
the terms of the Warranties Section, subpart b. in no di�erent manner
than would a breach of the performance warranty set forth within the
Warranties Section 8.a.(i).

43This is another work-around, although less obvious. The vendor
would be in breach of this provision in the event (for example) the vendor
failed to perform its support services obligations under the Scope of
System Support Section, subpart c.(iii).
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Vendor shall remain responsible for the performance of
all support services under this Agreement as if per-
formed by Vendor. Vendor hereby agrees to be respon-
sible for and to guarantee the performance of support
services performed by any subcontractor.

g. Termination of Support Services. In addition to and
without limiting any other terms of this Agreement,
User shall have the right to terminate support services
in the event Vendor is noti�ed of a material failure to
perform such support services and Vendor fails to cor-
rect such failure within thirty (30) days, or any other
applicable period of time otherwise set forth in this
Agreement, after receipt of User's notice of such failure.
In the event User so terminates support services,
Vendor shall refund to User a pro rata portion of the
support service fees paid by User based on the then-
remaining term for which such fee applies. If User so
terminates support services or otherwise elects not to
renew support services, such termination and/or elec-
tion shall not a�ect User's license of the Software and
Third Party Software hereunder nor User's use of the
System and this Agreement shall remain in full force
and e�ect.

15. Con�dential Information.
In the course of performance of this Agreement, either party
may �nd it necessary to disclose to the other party, or either
party may otherwise obtain from the other party, certain in-
formation which is con�dential and such con�dential infor-
mation shall include, but not be limited to, information re-
lating in any way to either party's employees, trade secrets,
customers, vendors, �nances, and other business informa-
tion (“Con�dential Information”). In the event Con�dential
Information is disclosed to, or otherwise obtained by either
party, the following terms shall apply:

a. The receiving party shall treat such Con�dential Infor-
mation as con�dential and shall use the same degree of
care as it employs in the protection of its own con�den-
tial information, which shall not be less than a reason-
able degree of care.

b. The receiving party will only use the Con�dential Infor-
mation in connection with exercising its rights under
this Agreement, and shall disclose Con�dential Infor-
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mation only to employees or contractors having a need
to know, provided such employee or contractor, as ap-
plicable, agrees to the terms within this Section.

c. Information shall not be subject to these terms if:
i. it is in the public domain at the time of disclosure, or

enters the public domain without breach of this Agree-
ment;

ii. it is known to the receiving party prior to the
disclosure, or it is independently developed by the
receiving party; or

iii. it is obtained by the receiving party in good faith
from a third party not under obligation of secrecy to
the disclosing party.

d. In the event either party receives a subpoena or other
administrative or judicial process validly issued by a
U.S. federal or state authority demanding Con�dential
Information of or disclosed by the other party, the party
shall (unless prohibited by law) promptly notify the
other party and tender to it the defense of such demand.
Unless such demand shall have been timely limited,
quashed or extended, the party subject to the require-
ment to disclose shall thereafter be entitled to comply
with such demand to the extent required by U.S. federal
or state law.

e. Breach of this Section may cause irreparable injury to
the non-breaching party for which the award of mon-
etary damages may be wholly inadequate. Both parties
therefore agree that the non-breaching party will, in
addition to all other legal rights and remedies, have the
right to seek injunctive relief in the event of any breach
or threatened breach of this Section. The provisions of
this Section shall survive the termination, nonrenewal,
rescission, or expiration of this Agreement.

16. Limitation of Liability.
EXCEPT AS REQUIRED TO FULFILL ITS OBLIGATIONS
OF INDEMNIFICATION UNDER THIS AGREEMENT,
NEITHER PARTY SHALL BE LIABLE TO THE OTHER
PARTY FOR ANY CONSEQUENTIAL, INCIDENTAL, OR
INDIRECT DAMAGES WHATSOEVER, ARISING OUT OF
ITS PERFORMANCE OR NON-PERFORMANCE PURSU-
ANT TO THIS AGREEMENT. THIS LIMITATION OF LI-
ABILITY DOES NOT APPLY TO TANGIBLE PROPERTY
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DAMAGE, DAMAGE ARISING FROM TORTIOUS CON-
DUCT, OR BREACHES OF SECTION 15 (CONFIDENTIAL
INFORMATION).44

17. Security Guidelines.
Vendor and its employees shall, at all times, adhere to User's
reasonable safety and security guidelines while performing
its obligations under this Agreement.45

18. Indemni�cation.
Vendor shall defend, indemnify, and hold User, its o�cers,
directors, employees, a�liates, and agents harmless from
and against all claims, suits, actions, liability, damages, fees
(including reasonable attorney's fees), and losses arising out
of the use of the System, in connection with any allegations
that the System46 (or any component thereof) or User's use
thereof infringes any patent, copyright, trademark, or trade

44All limitation of liability provisions should be reciprocal. For
example, if the vendor insists on excluding consequential, indirect, special,
and incidental damages, such liability exclusion should apply mutually to
both parties. Please note, the exclusions listed in this Section are sugges-
tions (from a user's standpoint) and, like most things, are negotiable.
However, a vendor's indemni�cation obligations should always be excluded
from any limitation of liability cap. This is fair as the vendor is in the best
position to know whether its software (for example) may be infringing and
the user should not have to establish that its damages incurred by any
such lawsuit were directly caused by the inability to use the software.

In addition to any negotiated “reciprocal” limitation of liability pro-
vision, a vendor should also attempt to limit its liability for damages with
respect to the third-party software and hardware. The following language
is proposed for that purpose and would be inserted in a separate subsec-
tion within Section:

To the extent that Exhibit C contains liability limitations with respect to the
Hardware and Third Party Software, such limitations state the total maximum
liability of Vendor (but only to the extent that Vendor can collect from the sup-
plier for User's bene�t) and each supplier with respect to Hardware and Third
Party Software.

45If regulated information may be provided to or otherwise accessible
by the vendor, the user should strongly consider including within the
agreement security and privacy language protecting such information. See
generally Chapter 6.

46As a number of system components may be owned by third parties,
vendors should attempt to limit its indemni�cation obligations to the
vendor's software. In the event the vendor will not extend indemni�cation
coverage to non-vendor system components, the user should make sure to
include a good title warranty for the hardware and a right to license war-
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secret, or violates any other proprietary right of a third
party.47 Vendor shall be given reasonably prompt notice of
such claim, and given information, reasonable assistance
(except �nancial), and sole authority to defend or settle the
claim. The obligations of Vendor stated in this Section
survive termination, expiration, nonrenewal, or rescission of
this Agreement.48

19. Replacement of System.
If a third-party claim or threatened claim causes the User's
reasonable use of the System (or any component thereof) to
be seriously endangered or disrupted,49 Vendor shall
promptly, without additional charge to User: (a) replace the

ranty for the third-party software. See the Warranties Section, subpart
a.(iv) and a.(xii). Such warranty coverage will likely provide the user with
at least some form of contractual recourse in the event of a third-party
claim relating to such components.

47Vendors should attempt to limit their indemni�cation obligation to
patents and copyrights. However, from a user's perspective, such a limita-
tion should be unacceptable. Software developers often seek to protect
their software through “trade secret” protections. In addition, system
components may also, for example, be protected by contract. Therefore,
users should strongly resist a vendor's attempt to limit such coverage. In
addition to an indemni�cation obligation for infringement claims, a user
should consider whether the vendor should indemnify the user against
other claims, costs and damages. For example, if the vendor will have ac-
cess to regulated information, the user should consider having the vendor
indemnify the user from and against all claims, costs and damages arising
from the vendor's failure to safeguard such information in accordance
with the agreement.

48Vendors should attempt to “condition” its indemni�cation obligation
upon the user promptly notifying the vendor of such claims, the user
providing reasonable assistance, etc. The following language is submitted
for that purpose:

Vendor's indemni�cation obligations are conditioned upon User notifying
Vendor promptly in writing of any such action, the User providing reasonable
assistance and information in the defense of such action, and the User provid-
ing Vendor with sole control of the defense of any such action and all negotia-
tions for its settlement or compromise.

Users should resist a vendor's e�orts to condition its obligations, as
a vendor could use such to avoid its indemni�cation obligations.

49Vendors should attempt to trigger its obligations upon “a court
�nally determining that the software infringes on any United States copy-
right or patent.” However, such a limitation should be recognized by users
as unacceptable; as a user's ability to use the software [system component]
may be jeopardized long before a “court �nally determines” that the
software [system component] was infringing.
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System with a compatible, functionally equivalent and non-
infringing System; (b) modify the System to provide User
with a compatible, functionally equivalent and non-infringing
System; (c) obtain for User the right to continue use of the
System and pay for any additional fees required for such
use; or (d) if none of the foregoing alternatives are possible
even after Vendor's best e�orts, then User shall have the
right to: (i) terminate use of the infringing System compo-
nent(s) and any other System component(s) the utility or
functionality of which is materially a�ected or diminished
due to such infringing System component(s) and Vendor
shall refund to User (a) a pro rata portion of the support ser-
vice fees paid by User for such System component(s), based
on the then-remaining term for which such fees apply, and
(b) a pro rata portion of all other sums paid by User under
the Agreement for such System component(s) based on a ten
(10) year straight-line depreciation calculated from the date
of User's acceptance of the System pursuant to the System
Acceptance Testing Section 6. above; or (ii) terminate this
Agreement and Vendor shall promptly refund to User (a) a
pro rata portion of the support service fees paid by User
under this Agreement, based on the then-remaining term for
which such fee applies; and (b) a pro rata portion of all other
sums paid by User under this Agreement (less amounts paid
by User for Hardware paid for and not returned by User)
based on a ten (10) year straight-line depreciation calculated
from the date of User's acceptance of the System pursuant to
the System Acceptance Testing Section, subpart c. above.50

20. Audit.
During regular business hours and no more frequently than
once per calendar year, User may, at its own expense,
perform a con�dential audit of (a) Vendor's processes, facili-
ties, operations and systems and (b) Vendor's compliance
with its obligations under this Agreement. User shall provide

50Again, vendors should attempt to limit a user's remedies and the
vendor's indemni�cation obligation to the vendor's software. Accordingly,
the vendor should propose refunding the license fee paid for the infringing
software module as the user's sole and exclusive remedy in this section.
However, from a user's perspective, in the event the infringing system
component [or software module] is critical to the user's continued use of
the system, the user should have the right to discontinue the use of the
system and obtain an equitable refund of sums paid under the agreement.
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at least thirty (30) days notice prior to commencement of
such audit, which shall be conducted during normal business
hours, at a mutually agreed upon time (but no later than
thirty (30) days after User's notice, unless the parties agree
otherwise in writing). Prior to conducting such audit, User
shall confer with Vendor to discuss the scope of the audit
and logistical issues. If any audit of Vendor results in an
adverse or quali�ed opinion, (a) User may re-test activities
related to the such opinion, to verify closure or identify
potential impact to User and/or (b) Vendor agrees to provide
User a detailed remediation plan (including dates), and
promptly remediate the condition(s) giving rise to such
opinion.51

21. Source Code
a. Source Code.52

If Vendor or its successor corporation which assumes its
obligations under this Agreement ceases to transact busi-
ness or maintain its computer software research, develop-
ment, and support services at levels su�cient to meet its
obligations and responsibilities under this Agreement on
an ongoing basis,53 then Vendor, its trustees, receivers,
or agents shall deliver to User promptly upon User's

51The user should include language allowing all required third par-
ties (e.g., regulators), to audit the user's use of the system and the vendor's
protection of information to the extent appropriate. In addition, the user
should consider inserting language allowing the user to have a third party
conduct the audit on the user's behalf.

52Users should obtain a direct source code obligation from the vendor.
In addition, users should also require the vendor to escrow the source code
with an impartial third-party escrow agent. Such third-party escrow will
cover the user in the event the vendor fails to conduct business or
otherwise fails to respond to any user inquiries under this section.

53Vendors should attempt to limit the source code “release events.”
The following language contains some suggested vendor source code
“release event” language:

The Vendor will release the Source Code to the User upon the existence of any
one or more of the following circumstances, which remain uncorrected for more
than forty-�ve (45) days:

a. Entry of an order for relief for Depositor under Title 11 of the United
States Code or any similar proceeding initiated under the law of any
other country or province;

b. The making by Depositor of a general assignment for the bene�t of credi-
tors;

c. The appointment of a general receiver or trustee in bankruptcy of
Depositor's business or property;
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demand a copy of the source code for the Software on
media and all user documentation owned or developed
by Vendor (including the source code for any Third Party
Software to the extent Vendor has the right to release
such Third Party Software source code for the bene�t of
User under this Section), and (ii) a description of any
Third Party Software object code for which Vendor does
not have the right to release for the bene�t of User under
this Section (collectively, “Source Code”).
i. Delivery shall in no case occur more than fourteen

(14) days after receipt of User's written demand.
ii. In the event of a release of the Source Code to User,

User shall have the right to use, copy, modify,
maintain, and enhance the Source Code for User's
internal use only. User agrees that the Source Code
delivered under this Section is subject to the con�den-
tiality restrictions recited elsewhere in this
Agreement. Notwithstanding any terms to the con-
trary, User may disclose the Source Code to consult-
ants and agents for the sole purpose of supporting
and maintaining the System, provided such consult-
ants and agents agree to be bound by the con�dential-
ity restrictions which are applicable to User
hereunder.

b. In addition, Vendor will, at Vendor's sole expense, de-
posit the Source Code with ——— (“Escrow Agent”) pur-
suant to the Escrow Agreement between Vendor and
Escrow Agent (“Escrow Agreement”), a copy of which is
attached hereto as Exhibit E, and Vendor shall maintain
such escrow, and update the Source Code, for the term
of User's license under this Agreement. Vendor's agree-
ment to maintain such escrow and update the Source
Code is a material provision of this Agreement. Ad-
ditionally, no later than ———(—) days after the E�ec-
tive Date, User shall be added as a bene�ciary to the

d. Action by Depositor under any state insolvency or similar law for the
purpose of its bankruptcy, reorganization or liquidation; or

e. Depositor's failure to continue to do business in the ordinary course.
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Escrow Agreement. User shall use its reasonable e�orts
to promptly provide the Escrow Agent with executed
documents as may be required of User pursuant to the
Escrow Agreement. Vendor shall be responsible for pay-
ment of the fees applicable to adding User as a bene�-
ciary and for payment of all annual fees and User shall
be responsible for payment of the fees applicable to
technical veri�cation of the Source Code. Vendor and
User desire the Escrow Agreement to be supplementary
to this Agreement, pursuant to 11 U.S.C.A. § 365(n)
(Bankruptcy; executory contracts and unexpired leases).

22. Miscellaneous
a. Use of Name. Except as may be necessary for it to carry

out its obligations under this Agreement, Vendor shall
not under any circumstances whatsoever use User's
name, trade names, trademarks, or service marks, nor
the name of any employee of User in any public an-
nouncement, news release, advertising, or promotional
literature, without User's express, prior, written
consent, which consent may be withheld in User's
absolute discretion. Violation of this Section is a mate-
rial breach of this Agreement by Vendor, and shall
entitle User to seek both equitable and legal remedies.
The terms of this Section survive the termination,
expiration, nonrenewal, or rescission of this Agreement.

b. Governing Law. This Agreement is made and performed
in —————, and is governed by ——— law, however, no
——— con�icts-of-laws or choice-of-laws provisions apply
to this Agreement, and to the extent that the substan-
tive and procedural law of the United States would ap-
ply to this Agreement it supersedes the application of
——— law. Both parties hereby consent to the exclusive
jurisdiction of the ————— and to the exclusive venue
of —————.

c. Insurance. Upon execution of this Agreement, Vendor
shall provide User with a certi�cate of its respective in-
surance coverage with the limits clearly de�ned, which
limits shall be no less than $1,000,000 per occurrence

§ 20:9System Agreements

733



and $3,000,000 in the aggregate.54 In addition, Vendor
shall maintain such respective insurance coverage dur-
ing the term of this Agreement.

d. Replacement of Personnel. If at any time a Vendor em-
ployee or subcontractor is deemed, in User's reasonable
judgment, to be unacceptable to User, Vendor shall,
upon receiving notice from User, promptly replace such
employee and/or subcontractor, as applicable, with an
employee and/or subcontractor that is acceptable to
User, but in no event more than seven (7) days after
Vendor's receipt of User's notice.

e. Assignment. Neither party may assign, voluntarily, by
operation of law or otherwise, any rights or delegate
any duties under this Agreement without the other
party's prior written consent, which consent will not be
unreasonably withheld, except in the case of a merger,
acquisition, or sale of all or substantially all of the as-
sets of the party, subject to the successor entity
expressly assuming the obligations of the assigning
party. This Agreement will bind and inure to the bene-
�t of the parties and their respective successors and
permitted assigns.

f. Modi�cation to Agreement. This Agreement may not be
modi�ed or altered except in writing by an instrument
duly executed by authorized o�cers of both parties.55

g. Notices. All notices given between Vendor and User
shall be in writing and shall be deemed given: (i) when
sent by electronic mail to the electronic address set
forth below, (ii) when personally delivered to the person
identi�ed below, or (iii) when received by the person
identi�ed below if deposited in the U.S. mail, certi�ed,
�rst class postage prepaid, to the address set forth

54The user should consider whether the identi�cation of speci�c in-
surance coverages and policy limits is warranted (e.g. workers' compensa-
tion, comprehensive general liability, automobile liability, professional er-
rors and omissions etc.).

55In many jurisdictions, a contract containing a non-oral modi�cation
provision may be orally modi�ed by the parties. See Much v. Paci�c Mut.
Life Ins. Co., 266 F.3d 637 (7th Cir. 2001); Canada v. Allstate Ins. Co.,
411 F.2d 517 (5th Cir. 1969); Larson v. Hill's Heating and Refrigeration of
Bemidji, Inc., 400 N.W.2d 777, 781 (Minn. Ct. App. 1987) (a written
contract can be varied or rescinded by oral agreement of the parties, even
if the contract provides that it shall not be orally varied or rescinded).
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below. Either party may change its address for the giv-
ing of notice by so notifying the other party by written
notice given in the manner set forth in this Section.
For User:

Company
Address
City, State Zip Code
Attn:
Fax:
For Vendor:
Company
Address
City, State Zip Code
Attn:
Fax:
h. Force Majeure. Neither party shall be responsible for

the nonperformance of its obligations under this Agree-
ment for a maximum period of sixty (60) days if such
nonperformance is caused by acts of God, acts of civil or
military authority, civil disturbance, war, �res, laws,
regulations, or orders of any governmental body,
agency, or o�cial (“Force Majeure Event”).56 The party
so a�ected shall give notice to the other party and shall
do everything reasonably possible to resume
performance. If the period of nonperformance exceeds
sixty (60) days from the receipt of notice of the Force
Majeure Event, the party whose ability to perform has
not been so a�ected may terminate this Agreement
upon written notice and the nonperforming party shall
be deemed in default.

56This provision is favorable to users as the “Force Majeure events”
contain events the occurrence of which are both equally unpredictable and
unpreventable by both parties. However, as the vendor's performance may
be dependent on the performance of third parties (e.g., third-party
software and hardware providers), Vendors should attempt to include
“events beyond the reasonable control of either party” as an additional
“Force Majeure event.” Users should resist such language as such may
cause the user to equally assume all of the vendor's risks of doing busi-
ness (e.g., delay in delivery of the vendor's deliverables; strikes). In the
event the vendor insists on including an “events beyond the reasonable
control of either party” provision, the user should consider inserting a
time period (e.g., 60 days, as set forth in section 30) for the party so af-
fected to resume performance.
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i. Entire Agreement. The parties agree that this Agree-
ment (including all documents incorporated herein by
reference) is the complete and exclusive statement of
the agreement between the parties with regard to the
subject matter contained herein, which supersedes and
merges all prior proposals, understandings, and all other
agreements, oral or written, between the parties relat-
ing to this Agreement.57 Any other terms and conditions
supplied by the Vendor with the System (e.g., “shrink-
wrap,” installation screen license terms, terms contained
on an order form or invoice) or otherwise shall have no
e�ect and are superseded by this Agreement.58 Exhibits
A, B, C, D, E, F, G, and H attached hereto and each
Statement of Work are incorporated into this Agree-
ment and deemed a part of this Agreement. For the
purposes of interpreting this Agreement, neither party
shall be considered the author or drafter, and this Agree-

57Integration clauses are used not only to expressly reference all
agreement terms, but also to exclude terms which are not part of the
agreement. Terms which are not made part of the agreement will be
unenforceable.; United Artists Communications, Inc. v. Corporate Property
Investors, 410 N.W.2d 39, 42 (Minn. Ct. App. 1987) (“. . . [t]he [parol evi-
dence] rule forbids to add by parol [oral agreement] where the writing is
silent, as well as to vary where it speaks.”). Consequently, both vendors
and users should make sure all documents and other terms which are a
part of the parties' agreement are incorporated into the agreement and
deemed a part thereof.

58Shrink-wrap, click-wrap, and other non-executable agreements are
likely enforceable. See ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 39 U.S.P.
Q.2d 1161, 29 U.C.C. Rep. Serv. 2d 1109 (7th Cir. 1996) (shrink-wrap
agreement held enforceable as the user had the opportunity to review the
terms, was aware of the terms, and failed to object, thereby accepting
them); M.A. Mortenson Co., Inc. v. Timberline Software Corp., 93 Wash.
App. 819, 970 P.2d 803, 37 U.C.C. Rep. Serv. 2d 892 (Div. 1 1999), a�'d,
140 Wash. 2d 568, 998 P.2d 305, Prod. Liab. Rep. (CCH) P 15893, 41
U.C.C. Rep. Serv. 2d 357 (2000) (although the plainti� asserted that it
never saw the shrink-wrap agreement, such agreement was held enforce-
able as it is understood that use of software is governed by licenses
containing a number of terms); see also CompuServe, Inc. v. Patterson, 89
F.3d 1257, 24 Media L. Rep. (BNA) 2100, 39 U.S.P.Q.2d 1502, 1996 FED
App. 0228P (6th Cir. 1996) (court held that by typing the word “agree” on
an online registration form, the defendant agreed to be bound by the
terms of the click-wrap license that was displayed on the screen).
Consequently, users should take care to exclude the application of such
agreements. This provision serves that purpose.
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ment shall not be construed against either party on that
basis.

j. Non-Waiver/Severability. A waiver by either party of
any term or condition of this Agreement shall not be
deemed or construed as a waiver of such term or condi-
tion in the future, or of any subsequent breach thereof,
whether of the same or of a di�erent nature. If any pro-
vision of this Agreement is held to be invalid or unen-
forceable under any statute or rule of law, the provision
is to that extent to be deemed omitted, and the remain-
ing provisions shall not be a�ected in any way.

k. Section Headings. The section headings used in this
Agreement are for convenience only and shall not be
considered in construing the terms of this Agreement.

l. Time for Actions. No mediation, arbitration, or other ac-
tion under this Agreement, unless involving death or
personal injury, may be brought by either party against
the other more than one (1) year after the cause of ac-
tion arises.59

m. No Upgrade Fee. User shall not be required to pay a
fee due to User's upgrade of the computers or servers
with which User uses the System, nor shall User be
charged a fee for a transfer of the System to another
computer or server.

IN WITNESS WHEREOF, the parties hereto, through
their duly authorized o�cers, have executed this Agreement.

AGREED:

(“User”) (“Vendor”)

By:————— By:—————
Signature Signature
————— —————

59This provision could come back to harm both the user and the
vendor since, in many jurisdictions, a breach of a sales agreement accrues
when the breach occurs, regardless of the non-breaching party's lack of
knowledge of the breach. Should a breach be latent or otherwise not
known, the above one-year limitation period could pass prior to discovery
of the breach.
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Name (Print or Type) Name (Print or Type)
————— —————
Title Title
————— —————
Date Date

Exhibits A—G [not included]
Exhibit A—System Components, Training Services; Fees
[Intentionally left blank]
Exhibit B—Delivery Date(s) and User Sites
[Intentionally left blank]
Exhibit C—Third Party License Agreements
[Intentionally left blank]
Exhibit D—Payment Schedule
[Intentionally left blank]
Exhibit E—Source Code Escrow Agreement
[Intentionally left blank]
Exhibit F—Installation Test Criteria
[Intentionally left blank]
Exhibit G—System Speci�cations
[Intentionally left blank]
Exhibit H—Technical Services60

This Exhibit H is attached to and incorporated into the
System Acquisition Agreement (“Agreement”) by and be-
tween —————, a —————, with o�ces at —————, ———,
——— (“User”) and —————, with o�ces at —————
(“Vendor”).
1. Performance by Vendor

Vendor agrees to provide the Technical Services and
Deliverables speci�ed in the Statement of Work attached
hereto, and in any additional Statements of Work, which are
attached hereto pursuant to Section 5 herein (all of which
are hereinafter collectively referred to as “SOW”). In the
event of any con�ict or inconsistency between the terms of
this Agreement and any SOW attached hereto, the terms of
the SOW shall prevail.

60As mentioned, vendors should strongly resist including consulting
services as part of the agreement; as a failure to perform consulting ser-
vices could enable the user to terminate the agreement. With that in
mind, vendors should separate the acquisition of the “System” from the
performance of consulting services.
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2. Payment for Services
a. Fees, Price Protection. User agrees to pay Vendor for

the Technical Services and Deliverables in accordance with
the fee schedule set forth in the SOW. The fees speci�ed in
the SOW are the total fees and charges for the Technical
Services and will not be increased during the term of the
Agreement except as the parties may mutually agree to in
writing. Overtime, if any, must be preapproved by User,
and shall be charged at the same hourly rate, unless speci-
�ed to the contrary in the SOW, as other work under the
same SOW. User shall not pay any fees or expenses which
may arise from Vendor having to reperform or correct any
Technical Service or Deliverable which fails to conform to
the applicable standards, descriptions, or performance
criteria set forth in the Agreement. Vendor represents
that the price stated for the Technical Services performed
and Deliverables provided hereunder is at least as favor-
able as that charged to any other customer for the same or
similar services.

b. Invoices. Unless otherwise set forth in a SOW, Vendor
shall invoice User monthly for Technical Services rendered
during the preceding monthly period.61 The invoice shall
detail the work performed during such period.

c. Unpaid Time O� (UTO). During the duration of each
SOW, Vendor may be authorized to take a mutually agreed
upon amount of Unpaid Time O� (UTO) if designated in
the SOW. This time o� includes holidays, vacation, sick
days, trip days not directed by User, and other time
required for personal reasons. UTO is not charged to User.
All UTO must be preapproved by User except for sick days.

3. Obligations of Vendor
a. Reports. Vendor shall prepare and submit to User

written reports setting forth the status of the Technical

61Depending on the engagement, users should either enter into a
“�xed fee” or a “time and materials not to exceed” fee engagement. In the
event the user enters into a time and materials not to exceed fee engage-
ment, the user should require the vendor to provide weekly or monthly ac-
countings of the hours expended by the vendor and the vendor's estimate
as to the number of hours remaining to complete the technical services
and the deliverables. Conversely, unless the scope of the project is well
de�ned within the statement of work, vendors should insist on providing
consulting services on a time and materials basis.
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Services and Deliverables in a format and frequency to be
mutually agreed upon by Vendor and User.

b. Screening Processes. User may require that Vendor
conduct essential employee screening processes on individ-
ual employees of Vendor to be assigned in connection with
the performance of Technical Services and provision of
Deliverables under the Agreement. These processes would
include, but not be limited to, criminal background
investigations, testing for substance abuse, and Depart-
ment of Motor Vehicle inquiries. Vendor represents that
all such investigations, inquiries, or tests will be conducted
as a precondition of assignment to the performance of
Technical Services and provision of Deliverables under the
Agreement, with the knowledge and consent of the indi-
vidual employees involved, and in compliance with all ap-
plicable state and federal laws and regulations.

4. Obligations of User
User agrees to make available to Vendor, upon reasonable

notice, personnel, computer programs, data and documenta-
tion (“Resources”) required by Vendor to complete the
Technical Services and provide the Deliverables. Vendor
agrees to utilize such Resources solely to ful�ll the require-
ments of the SOW, and for no other purpose. All Resources
provided to Vendor by User shall be immediately returned to
User upon User's demand, completion of all Technical Ser-
vices and Deliverables under a SOW, or Vendor's receipt of a
notice of termination of the Agreement or a SOW, whichever
occurs �rst.
5. Additional Statements of Work

a. In General. When required by the User, the parties
shall in good faith negotiate additional SOWs, each of
which upon signing shall be deemed a part of the
agreement. Such additional SOWs shall be substantially
in the same format as the initial statement of work. Un-
less otherwise agreed in an additional SOW, the following
provisions shall govern additional SOWs generally:

i. Payment. Additional SOWs may call for lump sum
or periodic payment, or payment against performance
milestones, or for compensation based on time and
materials or on a �xed price.

ii. Speci�cations. Additional SOWs shall include writ-
ten speci�cations for any Technical Services and Deliver-
ables to be provided thereunder.
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iii. Costs of Negotiating. In the event that the parties
do not conclude negotiations for a speci�c SOW, each
party shall bear its respective costs relating to the nego-
tiations unless otherwise agreed, and the progress of
such e�orts and discussions shall not obligate either
party to the other.

6. Ownership
a. All Deliverables prepared for or submitted to User by

Vendor under the Agreement shall belong exclusively to
Vendor.62 Vendor hereby grants to User a nonexclusive,
perpetual, paid-up, and irrevocable license to use, copy,
distribute, and create derivative works of the Deliverables
solely for User's internal business purposes. Notwithstand-
ing any terms to the contrary, User will have the right to
disclose the Deliverables to third parties for such third
parties to use, copy, modify, and create derivative works of
the Deliverables solely for User's internal business
purposes.63 In addition and notwithstanding any terms to
the contrary, all information and written material dis-
closed to Vendor by User, or acquired from a customer or
prospective customer of User, and all User Con�dential
Information, are and shall remain the sole and exclusive
property and proprietary information of User or such
customers, and are disclosed in con�dence by User or
permitted to be acquired from such customers in reliance
on Vendor's agreement to maintain them in con�dence
and not to use or disclose them to any other person except
in furtherance of User's business. All such materials listed

62In this exhibit, the vendor will own the deliverables. In the event
the user is to obtain ownership of the deliverables, the user must include
“work made for hire” and “assignment” language to obtain such ownership
rights. The following provision is submitted for that purpose:

All Deliverables prepared for or submitted to User by Vendor under the Agree-
ment shall belong exclusively to User and shall be deemed to be “Works Made
For Hire.” To the extent such works are not deemed to be “Works Made For
Hire,” Vendor hereby assigns all proprietary rights, including copyright, in
these works to User without further compensation.

63This section conveys the user broad “irrevocable” use rights. Fur-
ther, and importantly, the user has the right to disclose the deliverables
to third parties to enable the user to exercise such rights. Lastly, the
“notwithstanding” language is also important, as the user will be assured
that another provision (e.g., Con�dentiality Provision) will not con�ict
with such third-party disclosure rights.
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in this paragraph, whether prepared by Vendor or provided
to Vendor by User or its agents, representatives or
designees, shall be immediately delivered to User upon
termination of the Agreement or the expiration or termina-
tion of the applicable SOW.

b. User shall have unrestricted access to all computer
media containing User data from time to time in connec-
tion with the performance of Technical Services.

7. Recruitment
Neither party hereto shall solicit for employment any em-

ployee of the other party who is directly involved in the per-
formance of Technical Services during the term of the re-
spective Statement of Work except as may otherwise be
agreed in writing by the respective parties hereto. This Sec-
tion shall not restrict the right of either party to (a) solicit
the employment of employees of the other party after such
employees have separated or have been separated from the
service of such other party, provided that the soliciting party
did not solicit such separation, or (b) solicit or recruit gener-
ally in the media.
8. Warranties

Vendor warrants and represents the following with re-
spect to Technical Services and Deliverables provided
hereunder:

a. Compliance with Speci�cations. Vendor's Technical
Services and Deliverables will materially comply with the
descriptions and representations as to the Technical Ser-
vices and Deliverables (including performance capabilities,
completeness, speci�cations, con�gurations, and function)
that appear in the SOW and the Technical Services
performed and Deliverables provided hereunder will not
create or contain any disabling code (de�ned as computer
code designed to interfere with the normal operation of the
Deliverable(s) or User's hardware or software) or any
program routine, device, or other undisclosed feature,
including but not limited to, a time bomb, virus, software
lock, drop-dead device, malicious logic, worm, trojan horse,
or trap door which is designed to delete, disable, deactivate,
interfere with, or otherwise harm the Deliverables or
User's hardware or software. Vendor further warrants
that it has used its best e�orts to scan for viruses within
the Deliverables.
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b. Non-Infringement of Third Party Rights. The Techni-
cal Services and Deliverables will not violate or in any
way infringe upon the rights of third parties, including
property, contractual, employment, trade secrets, propri-
etary information, and nondisclosure rights, or any
trademark, copyright, or patent rights.

c. Services Performed. Vendor and its employees and
agents providing Technical Services under the Agreement,
shall perform the Technical Services in a professional and
workmanlike manner in accordance with standard indus-
try practices, and shall be adequately experienced and
trained before being assigned to perform Technical
Services.

d. No Con�icts. Vendor has no other agreement or rela-
tionship or commitment to any person or entity that
con�icts with Vendor's obligations to User under the
Agreement.

9. Termination
a. User shall have the right to terminate any State-

ment(s) of Work for convenience, in whole or in part, at
any time by giving Vendor written notice thereof not less
than ten (10) days prior to the e�ective date of such
termination and User shall promptly pay (on a pro-rata
basis if �xed fee) for Technical Services rendered and ex-
penses properly incurred through the date of termination.

b. In addition to the terms of the Agreement, User and
Vendor shall have the right to terminate any Statement(s)
of Work immediately in the event of a material breach of
any Statement(s) of Work by the other party, which breach
remains uncured for a period of ten (10) days after written
notice reasonably specifying the nature of the breach is
given to the breaching party; provided, Vendor shall only
have the right to terminate a SOW for an uncured mate-
rial breach by User under a SOW.64

c. In the event of termination of the Agreement or any

64This provision is favorable to users. This provision would allow the
user to terminate the agreement in the event a deliverable is not delivered
pursuant to the terms of the statement of work. In addition, in the event
of a user breach under a statement of work, the vendor is only conveyed
the limited right to terminate such statement of work; rather than the
agreement.
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Statement(s) of Work for any reason, Vendor shall deliver
to User within ten (10) days of the date of termination (a)
all Deliverables prepared pursuant to Technical Services
provided under any such Statement(s) of Work, in what-
ever current stage such Deliverables are in on the date of
termination;65 (b) all Con�dential Information of User
disclosed or otherwise provided to Vendor under any such
Statement(s) of Work; (c) all other property and assets of
User provided to or otherwise obtained by Vendor under
any such Statement(s) of Work; (d) all works, �les,
documentation, media, related material, and any other
material owned by User; and (e) Vendor's written certi�ca-
tion to User of Vendor's return of the foregoing.

10. Indemni�cation
a. Vendor shall defend, indemnify, and hold User, its of-

�cers, directors, employees, a�liates, and agents harmless
from and against all claims, suits, actions, liability, dam-
ages, fees (including reasonable attorney's fees), and losses
arising from or in connection with the performance of
Technical Services and provision of Deliverables under the
Agreement (including any allegations that the Technical
Services performed, or the Deliverables provided hereun-
der, infringe any patent, copyright, trademark, or trade
secret, or violates any other proprietary right of a third
party). Vendor shall be given reasonably prompt notice of
such claim, and given information, reasonable assistance
(except �nancial), and sole authority to defend or settle
the claim. The obligations of Vendor stated in this Section
10.a. survive termination, expiration, nonrenewal, or re-
scission of the Agreement.

b. If a third party claim or threatened claim causes
User's reasonable use of the Technical Services and/or
Deliverable(s) to be seriously endangered or disrupted,
Vendor shall promptly, without additional charge to User:
(i) reperform, repair, or replace the Technical Services
and/or Deliverable(s) so as to provide User with compati-
ble, functionally equivalent, and noninfringing Technical
Services and Deliverable(s); (ii) modify the Technical Ser-

65Prior to delivering deliverables to the user post-termination,
vendors should insist that the user pay all fees accrued and owing for
such deliverables. Users, conversely, should condition such delivery upon
payment of “undisputed” sums for such deliverables.
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vices and/or Deliverable(s) so as to provide User with com-
patible, functionally equivalent, and noninfringing Techni-
cal Services and Deliverable(s); (iii) obtain a license for
User to continue to use the Technical Services and
Deliverable(s) and pay for any fees required for such
license; or (iv) if none of the foregoing alternatives are pos-
sible even after Vendor's best e�orts, then the applicable
SOW is terminated and Vendor shall promptly refund to
User all sums paid to Vendor for such Technical Services
and/or Deliverable(s). Said refund shall be in addition to
and not in lieu of any other remedies available under law
and/or in equity; subject to the terms of Section 16 of the
Agreement. In taking actions described under this Section,
Vendor acknowledges that time is of the essence in any
interruption of User's use of the Technical Services and
Deliverables.

11. Date Compliance
Notwithstanding anything to the contrary, Vendor war-

rants that all Deliverables provided hereunder shall include,
at no additional cost to User, both design and performance
so User shall not experience the Deliverables abnormally
ending and/or invalid and/or incorrect results from the
Deliverables and that the Deliverables shall be otherwise
“Date Compliant.” “Date Compliant” means the Deliverables
are capable of recording and maintaining all dates in a
format which includes a 4-digit year representing century
and year and which will allow a date value of at least 2050.
The Deliverables design to ensure Date compatibility shall
include, but not be limited to, date data century recognition,
mutually agreed upon calculations that accommodate same
century and multi-century formulas and date values, and
date data values, and data interface values that re�ect the
century. Upon breach of the foregoing warranty, Vendor
shall promptly modify, repair, or replace the Deliverables at
no additional charge so as to provide User with Deliverables
which conform to the warranty; or, if Vendor is unsuccessful
after utilizing its best e�orts within a reasonable time,
refund all fees paid by User pursuant to the applicable SOW
upon return of said Deliverables to Vendor. Said refund shall
be in addition to and not in lieu of any other remedies avail-
able under law and/or in equity; subject to the terms of Sec-
tion 16 of the Agreement. In taking actions described under
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this Section, Vendor acknowledges that time is of the es-
sence in any interruption of User's use of the Technical Ser-
vices and Deliverables.

12. Subcontracting
Any subcontract made by Vendor with the consent of User

shall incorporate by reference all the terms of the Agreement.
Vendor agrees to guarantee the performance of any subcon-
tractor used in performance of the Technical Services or pro-
vision of the Deliverables.

13. Change Orders
a. User may at any time request a change to the scope

of work required under a SOW on any task, including, but
not limited to, alterations, additions, deletions, deviations,
and omissions from or to the scope of work. User shall ini-
tiate such a change by providing Vendor with a Change
Order as de�ned herein.

b. The Change Order shall be in writing and shall be
sequentially numbered without a break in sequence. The
Change Order shall describe the proposed changes to a
SOW.

c. Vendor shall provide User with a written assessment
within a reasonable time identifying the price and sched-
ule impact of implementing the Change Order. Vendor
shall not be obligated to commence work on the requested
change until User and Vendor have executed a Change
Order which re�ects an equitable adjustment to the SOW
price.

d. No change to a SOW shall be binding on User or
Vendor unless in a Change Order signed by the duly au-
thorized representatives of the parties.

14. Independent Contractor
Vendor and User are contractors independent of one an-

other and neither party's employees will be considered em-
ployees of the other party for any purpose. The Agreement
does not create a joint venture or partnership, and neither
party has the authority to bind the other to any third party.

STATEMENT OF WORK NO. 1
TO THE

SYSTEM ACQUISITION AGREEMENT
BY AND BETWEEN
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—————(“USER”) AND ————— (“Vendor”)
WITH AN EFFECTIVE DATE OF ———, ———

1. Description of Technical Services:
2. Description of Deliverables:
3. Fee Schedule:
4. Term of Engagement:
IN WITNESS WHEREOF, and in acknowledgment that

the parties hereto have read and understood each and every
provision hereof, the parties have executed this Statement of
Work on the dates set forth below.

AGREED:

By:——————————— By:———————————
Signature Signature
——————————— ———————————
Name (Print or Type) Name (Print or Type)
——————————— ———————————
Title Title
——————————— ———————————
Date Date
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